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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission from RSPB Scotland 

RSPB Scotland is part of the RSPB, the UK‟s largest nature conversation charity, inspiring 
everyone to give nature a home. Together with our partners, we protect threatened birds 
and wildlife so our towns, coasts and countryside will teem with life once again. We play a 
leading role in BirdLife International, a worldwide partnership of nature conservation 
organisations. We are one of the few conservation organisations that work on conservation 
issues right through from the development of policy and legislation domestically and 
internationally, to implementing practice on our nature reserves and with other partners on 
land and at sea across Scotland. We appreciate the opportunity to share our views on this 
important topic.  

Summary 

A large proportion of environmental protections in the UK arise from EU law, with 
implementation largely monitored and enforced by EU institutions. EU protections for 
wildlife have had a demonstrable positive effect for nature. Despite this, nature is in trouble 
in Scotland. The 2019 State of Nature report found that 49% species had declined and one 
in nine is threatened with national extinction.  

Exiting the EU without sufficient, well-resourced safeguards in place therefore puts 
Scotland‟s nature at risk, at a time when we need urgent action to address the climate and 
nature emergency and drive a green recovery from the Covid-19 crisis.  

RSPB Scotland therefore welcomes publication of the UK Withdrawal from the European 
Union (Continuity) (Scotland) Bill, as a vital step for maintaining a strong foundation of 
environmental policy, law and governance.  

This flagship Bill provides an opportunity to set Scotland on an ambitious and progressive 
path to achieve net zero, restore nature by 2045 and drive a race-to-the-top on 
environmental protections across the UK. However, as drafted the Bill falls short of 
matching the necessary level of ambition and safeguards.  

The Bill’s provisions must be strengthened in order to maintain EU standards. In 
particular: 

1. A requirement to use the keeping pace powers to prevent any weakening of 
environmental standards;  

2. A requirement to bring forward future legislation to set ambitious and binding 
Nature Recovery Targets to support efforts to keep pace with the EU; 

3. Strengthening of the duties to apply the environmental principles; and  

4. Environmental Standards Scotland must be made properly independent and be 
given the teeth required to fulfil its functions.  
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Part 1: Alignment with EU Law 

RSPB Scotland supports the inclusion of the „keeping pace powers‟ in the Bill, aimed at 
empowering Scotland to remain „dynamically aligned‟ with EU law. The keeping pace 
provisions have long-term implications for the future of environmental standards and 
requirements in Scotland. These powers are particularly significant in the context of current 
discussions around the future of the UK Internal Market, new Free Trade Agreements and 
the post-Covid-19 economic recovery, which all increase deregulatory pressures across the 
UK.  

We have welcomed the Scottish Government‟s repeated commitments to maintain or 
exceed EU environmental standards after Brexit. 1 However, as drafted, the Bill does not 
ensure that these commitments will be met. We are concerned at the voluntary approach to 
keeping pace and the lack of a firm requirement to maintain EU environmental standards 
and requirements. The approach taken in the Bill to keep pace is not robust enough to 
safeguard environmental protections from being weakened by future governments. 

We are concerned at the approach to give power to create regulations rather than an actual 
duty: meaning the Bill enables Ministers to align with developments in EU law, but 
does not require them to do so. The provisions should be strengthened to place a duty 
on Ministers to use the keeping pace powers to, at a minimum, maintain environmental 
standards and a clear legal commitment to non-regression should be placed in the Bill. 

We broadly support the scope, limitations, scrutiny, and reporting requirements set out in 
clauses 1 – 8 of the Bill, particularly the extent of EU law covered by the powers, which 
includes directives, regulations, tertiary legislation and decisions. But we question the need 
for a time limit to be placed on these provisions, although we welcome the ability for 
Scottish Minsters to extend the initial 10 years twice. 

We have submitted a more detailed analysis of the implications of the „keeping pace 
powers‟ for environmental protections in Scotland to the Finance and Constitution 
Committee. 

Target setting 

This Bill is an opportunity to place Scotland on a trajectory for achieving net zero and 
restoring nature by 2045, but additional legislation will be needed to ensure that Scotland 
has the right legal, policy and governance frameworks for achieving these important goals. 
In order to place Scotland on the strongest footing possible for tackling the nature and 
climate emergency and remaining aligned with EU ambition on these issues, we strongly 
recommend including an additional clause to require Scottish Ministers to bring forward 
future environmental legislation that would include: 

 Ambitious and binding Nature Recovery Targets and interim targets; 

 A duty to prepare environmental action plans to achieve the targets, this should 
include placing the 2020 Environment Strategy on a statutory footing linked to the 
targets; and 

                                            
1
 https://www.gov.scot/news/protecting-the-environment-after-brexit/ and 

https://www.gov.scot/publications/consultation-environmental-principles-governance-scotland-4/ 

https://www.gov.scot/news/protecting-the-environment-after-brexit/
https://www.gov.scot/publications/consultation-environmental-principles-governance-scotland-4/
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 Reporting requirements to track progress towards targets. 

 

Part 2 Environment: Chapter 1 - Environmental principles 

RSPB Scotland welcomes the Bill‟s chapter on EU Environmental Principles. We support 
many of the provisions in this chapter, and believe that by strengthening some aspects, this 
Bill will provide a robust approach for continued application of the important Environmental 
Principles and would surpasses the other approaches across the UK. 

The inclusion of the principles on the face of the Bill helps to achieve equivalence with their 
current legal status both within the EU and the UK. This is more robust than the 
Westminster Environment Bill, which degrades these vital legal principles to matters of 
policy consideration, an approach which has been criticised by eNGOs and a House of 
Commons Committee as representing a serious regression from their current legal status.2  

RSPB Scotland agrees that the four environmental principles3 are the most important 
principles for inclusion in the Bill and we are pleased to see the inclusion of the overarching 
purposes of „protecting and improving the environment‟ and „contributing to sustainable 
development‟ (clause 12). This provides a clear steer for those interpreting and applying the 
principles and closely matches the overarching objective used by the EU.4  

It is positive that clauses 9(4) to 9(8) of the Bill prevent the four EU principles from being 
removed or revised unless such changes are to follow EU changes, and allow for additional 
principles to be included, through subordinate legislation subject to the affirmative 
procedure.  

However, several key elements of the chapter on Environmental Principles must be 
revised: 

 The duty on Ministers5 must be strengthened. In our view the wording of the 
proposed duty „to have regard to‟ is not equivalent to the current application of the 
principles and should be revised to „act in accordance with‟. That wording was 
recommended by the EFRA Committee for the principles section in the Westminster 
Environment Bill.6 It is recognised that „to have regard to‟ can be ineffective. For 
example, a House of Lords Select Committee concluded that the use of this wording 
in England‟s biodiversity duty has been one factor in the overall ineffectiveness of 
that duty.7  
 

 Clarity should be provided about how the principles will be applied more 
broadly by Scottish Ministers and public bodies when making relevant 
decisions. We think it is sensible to streamline application of the principles by public 

                                            
2
 https://publications.parliament.uk/pa/cm201719/cmselect/cmenvfru/1893/1893.pdf 

3
 The Precautionary Principle, the Polluter Pays Principle, Rectification at source and Preventative Principle. 

4
 „achieve a high level of protection for the environment‟, Treaty on the Functioning of the European Union 

(TFEU) 
5
 Scottish Ministers and Ministers of the Crown (Clause 10(1) and 10(2)). 

6
 https://publications.parliament.uk/pa/cm201719/cmselect/cmenvfru/1893/1893.pdf 

7
 https://publications.parliament.uk/pa/ld201719/ldselect/ldnerc/99/9908.htm#_idTextAnchor069  

https://publications.parliament.uk/pa/cm201719/cmselect/cmenvfru/1893/1893.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmenvfru/1893/1893.pdf
https://publications.parliament.uk/pa/ld201719/ldselect/ldnerc/99/9908.htm#_idTextAnchor069
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bodies through the Strategic Environmental Assessment (SEA) process (clauses 
11(1) and (2)). However, there are issues with the SEA process that limit its ability to 
achieve positive environmental outcomes. This step alone may not ensure robust 
application of the principles. Furthermore, the principles have a much broader 
application currently than just in creation of policy and legislation, but also for 
interpreting that policy and legislation and in individual decision-making.8 The 
Committee should seek clarity from Scottish Ministers about how the two duties in 
the Bill will provide equivalence with current EU arrangements. 

 Inclusion of the Integration Principle, which is also in the EU Treaties, and 
requires that environmental protection is integrated into all policy areas and 
activities, with a view to promoting sustainable development. Inclusion of the 
Integration Principle would help to ensure that all Scottish Government policies and 
strategies are aligned with environmental objectives and the other 4 EU principles. 

 Guidance on the principles should be subject to a public consultation. We 
support the provisions to create guidance for the principles (clause 13) but believe 
that the procedure for publishing guidance (clause 14) must be revised, at a 
minimum, to extend the list of statutory consultees to include SNH, SEPA and 
environmental organisations on the face of the Bill. The list of consultees under 
clause 9(7)(c) must also be extended to include representatives of the interests 
of the environment, which are currently omitted from the list. 

Cross UK cooperation on the Environmental Principles 

We welcome the stronger approach taken to addressing the EU Environmental Principles in 
this Bill. However, nature crosses borders and so do the environmental challenges we face. 
Addressing the nature and climate emergency and managing shared resources will require 
continued close cooperation with the other UK countries, as well as the EU, after the end of 
the transition/implementation period. Clarity on how the principles will be interpreted and 
applied across all four countries of the UK will be vital.  

As things currently stand, the weaker and narrower application set out in the Westminster 
Environment Bill would be applied by the UK Government for any reserved functions within 
Scotland. We understand that the four administrations are engaged in ongoing discussions 
about these matters. We hope that these discussions will agree shared definitions, and an 
approach for ensuring that divergent interpretations and applications will not lead to poor 
environmental outcomes in Scotland.  

Part 2 Environment: Chapter 2 - Environmental governance 

RSPB Scotland welcomes the provisions to create Environmental Standards Scotland 
(ESS). In 2018 RSPB Scotland participated in a sub-group of the Scottish Governments‟ 
Roundtable on Environment and Climate Change, which determined that a damaging 
„environmental governance gap‟ would occur in Scotland when the UK is no longer subject 

                                            
8
 Lee, Maria and Scotford, Eloise A.K., Environmental Principles After Brexit: The Draft Environment 

(Principles and Governance) Bill (January 25, 2019) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3322341  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3322341
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to the oversight, scrutiny and compliance powers of the European Commission and the 
Court of Justice of the EU (CJEU).9  

As a member of the LINK Fight for Scotland‟s Nature Campaign, we have been calling for 
this to be addressed through creation of a robust new independent environmental 
watchdog. We do not believe that the Bill meets all of the requirements needed to ensure 
robust environmental governance and the ESS must be strengthened in a number of 
key areas: 

 It must be made properly independent of government;  

 The ESS must be given a wider remit and teeth to be able to properly fulfil its 
compliance functions. It must be able to use its powers to address issues 
relating to individual decisions; and 

 Provisions should be included in the Bill to ensure the ESS has secure, 
transparent funding. 

Functions 

RSPB Scotland welcomes the functions of the ESS (clause 16), which reflect the 
recommendations made by the Roundtable on Environmental Governance10 and LINK11, 
about the most critical governance functions performed by EU institutions that must be 
replicated. We are pleased to see that its functions include monitoring the effectiveness of 
environmental law and the ability to assess data on the state of the environment in 
Scotland. We hope there will be a role for the ESS to provide advice to government on 
achieving biodiversity targets in the way that the UK Committee on Climate Change has on 
climate targets.  

The list of activities that the ESS can carry out in exercising its functions (clause 16(2)) are 
sensible and comprehensive. We particularly support explicit provision for the ESS to 
„collaborate with any other environmental governance body in the United Kingdom, 
including the Office for Environmental Protection.‟ As noted above, continued cooperation 
on environmental protection across the UK will be vital regardless of the UK and Scotland‟s 
constitutional arrangements. 

Powers 

RSPB Scotland broadly supports the powers (clauses 20 – 34) of the ESS, as a sensible, 
tiered approach for ensuring that public bodies are implementing and complying with 
environmental law effectively. However, we have a major concern about the exemptions 
placed on these powers.  

                                            
9
 https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-

governance-scotland-uks-withdrawal/ 
10

 https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-
governance-scotland-uks-withdrawal/ 
11

 https://www.scotlink.org/publication/environmental-governance-effective-approaches-for-scotland-post-
brexit/ 

https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-governance-scotland-uks-withdrawal/
https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-governance-scotland-uks-withdrawal/
https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-governance-scotland-uks-withdrawal/
https://www.gov.scot/publications/report-roundtable-environment-climate-change-environmental-governance-scotland-uks-withdrawal/
https://www.scotlink.org/publication/environmental-governance-effective-approaches-for-scotland-post-brexit/
https://www.scotlink.org/publication/environmental-governance-effective-approaches-for-scotland-post-brexit/
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Clauses 23(a) and 28(1)(a) prevent the ESS from reviewing or using its powers to issue 
improvement reports and compliance notices „in relation to a particular person or case (for 
example, a decision on an application for a license or a decision on regulatory enforcement 
in a specific case)‟. The fact that individual decisions are exempt from many of the powers 
of the body is extremely worrying.  

RSPB Scotland considers that excluding all public body decisions from the remit of the 
watchdog will undermine its ability to fulfil its functions and represent a significant 
regression from current EU environmental governance arrangements. These limitations 
should be removed from the Bill. 

We agree that the role of ESS should be to address systemic failures to implement, apply 
or comply with environmental law in an effective way, however the limitations fail to 
recognise the critical role that individual cases play in highlighting systemic or strategic 
issues.  

Removing the limitations on these powers is vital for ensuring that Scots‟ rights to access to 
an independent and impartial review of environmental matters are not eroded. Without 
considering individual decisions and cases the ESS will not fully replicate the functions 
currently provided by the EU. The EU Commission complaints mechanism has played a 
critical role in environmental governance in Scotland and the UK, but evidence suggests it 
is only used a method of last resort, when day-to-day accountability frameworks have 
failed.  

A robust screening process for complaints concerning decisions could ensure that strategic 
and/or systematic issues are prioritised, and trivial cases are deemed out of scope, thus not 
flooding the ESS with too many complaints.  

Independence and appointments process 

RSPB Scotland has consistently argued that any new watchdog must be truly independent 
of government, and has advocated for a Parliamentary Commission model. The ESS model 
falls short of our hopes for a world-leading independent Scottish Environment Watchdog. 

Schedule 1 paragraph 1(1) sets out that the ESS is “not subject to the direction or control of 
any member of the Scottish Government”. However, this is contradicted by paragraph 1(2) 
which states that clause is “subject to any contrary provision in this or any other 
enactment”. This opens the door for the independence of the ESS to be eroded by future 
governments. In order to ensure the ESS will be durable and independent we recommend 
that this section is deleted.  

There must – at a minimum – be changes to the appointments process for the ESS, in 
order to improve its independence. Parliament only has a limited role in approving the 
appointment of the first Chief Executive. There must be greater parliamentary involvement 
in the selection process. In addition, a provision should be included for the relevant 
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parliamentary committee to specify areas of expertise12 that must be represented on the 
Board and to nominate rapporteurs to be involved in the selection process. 

Resourcing and budgets 

The Bill must ensure that the ESS has secure, transparent and adequate resources to 
deliver its functions effectively, including staff, access to expertise and funding. At present, 
the ESS will be subject to the Scottish Government‟s annual budget process. RSPB 
Scotland advises that to increase transparency provision is made in the Bill for the ESS to 
report on its funding annually to Parliament. We also urge the Scottish Government to 
commit to multi-annual, ring-fenced funding for the ESS, to ensure that it is adequately 
resourced. 

Access to Justice – an Environmental Court or Tribunal for Scotland  

RSPB Scotland welcomes the provisions that enable the ESS to apply for Judicial Review 
in serious cases and refer cases to the Court of Session where information notices or 
compliance notices are not complied with.  

However, reliance on Judicial Review as the ultimate backstop for compliance issues would 
represent a significant deterioration in environmental governance post-Brexit.  

This is because of the important differences between enforcement proceedings brought by 
the European Commission to the CJEU and judicial review proceedings. The Court of 
Sessions can only review the decisions of public bodies by reference to comparatively 
narrow grounds of review (in particular procedural issues or errors of law). Moreover, 
remedies provided by the Court are inadequate.  

If the ESS‟s powers were limited to issuing notices and then initiating judicial review 
proceedings, this will not be an equivalent level of environmental governance to that 
currently provided for by the EU.13  

We strongly recommend that an Environment Court or Tribunal for Scotland is set up 
over the coming years to work alongside the ESS.  

RSPB Scotland and LINK have long called for a dedicated Environmental Court or Tribunal 
(ECT) in Scotland, regardless of Brexit, due to ongoing issues with access to justice and 
the standard of review on environmental matters in Scotland. The benefits of a specialist 
ECT – of which there are over 1,500 across 44 countries in the world14 - are numerous and 
well established. Scotland‟s implementation of the Aarhus Convention15 remains incomplete 

                                            
12

 As a minimum expertise in environmental law & policy including international requirements, investigatory 
and enforcement proceedings must be required with experience of environmental science also being 
important.  
13

 The House of Lords EU energy and environment sub-committee, in its report on Brexit and the 
environment, reached a similar conclusion: 
https://publications.parliameenergnt.uk/pa/ld201617/ldselect/ldeucom/109/10907.htm#_idTextAnchor036    
14

 https://www.law.du.edu/ect-study  
15

 Convention on Access to Information, Public Participation in Decision Making and Access to Justice in 
Environmental Matters, Aarhus, Denmark, 25 June 1998 

https://publications.parliameenergnt.uk/pa/ld201617/ldselect/ldeucom/109/10907.htm#_idTextAnchor036
https://www.law.du.edu/ect-study
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and inadequate. The Convention‟s Meeting of the Parties regularly finds Scotland (as well 
as the other countries in the UK) to be non-compliant.16  

The question of a Scottish ECT has been consulted on by two different governments, most 
recently in 2016. RSPB Scotland was pleased to note that the latest consultation showed a 
substantial majority of respondents favoured the introduction on an ECT. The Scottish 
Government chose, at the time, not to pursue this matter, but committed to keep the 
question of an ECT under review.  

In light of this Bill and the remaining gaps around environmental enforcement – even after 
the ESS is set up – RSPB Scotland strongly advises that this review is re-opened and 
progressed as a matter of urgency to consider options for establishing and operation of an 
ECT, to address serious cases referred to it by the ESS. 

 

General 

Interim measures 

We welcome the provisions in Schedule 1 (section 13) to allow for a non-statutory ESS to 
be established ahead of the commencement date for the statutory ESS. This is vital in order 
to avoid a complete gap in governance when the transition/implementation period ends on 
31st December 2020, while the long-term body is being established. However It is critical 
that the appointments process for the interim body is transparent and robust, as this Interim 
Board will form the first Board of the statutory ESS. Ministers should also indicate whether 
the interim body will be able to accept and investigate representations from members of the 
public, even if enforcement action, for all but the most serious cases, cannot be taken until 
the statutory ESS is operational. 

Definitions  

We are concerned about the definition of environmental law as set out in Clause 39 
and suggest that the Committee considers whether this definition could, or should, 
be broadened. „Environmental law‟ is helpfully defined by reference to the subject matter of 
the law rather than attempting to list all relevant legislation, however we are not satisfied the 
right outcome is achieved. This relies on an unsatisfactory definition of the environment, 
which does not clarify whether anything living within the air, water, land or the earth‟s crust 
is included. This is despite there being references to animals, plants, other living organisms, 
biodiversity and ecosystems when defining environmental harm in Clause 40.   

We recommend that the Bill defines the environment by reference to the widely used 
definition of „environmental information‟ in the Environmental Information (Scotland) 
Regulations 200417 (from the Aarhus Convention). Climate, heritage and planning are 
specifically included under this definition.  

                                            
16

www.unece.org/fileadmin/DAM/env/pp/compliance/MoP5decisions/V.9n_United_Kingdom/Second_progress
_review_on _V.9n_UK_final.pdf  
17

 Reg 2, “environmental information”…mean[s]…(a) the state of the elements of the environment, such as air 
and atmosphere, water, soil, land, landscape and natural sites including wetlands, coastal and marine areas, 

 

http://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP5decisions/V.9n_United_Kingdom/Second_progress_review_on%20_V.9n_UK_final.pdf
http://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP5decisions/V.9n_United_Kingdom/Second_progress_review_on%20_V.9n_UK_final.pdf
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RSPB Scotland seeks clarity on the reason why clauses 37 to 41 only apply to Chapter 2 
rather than the whole Bill, as this is not clear and may raise questions as to how words and 
phrases used in other chapters should be defined. We welcome the definition of public 
authorities being on function not form.  

Finally, we seek clarity from the Committee on why parts of the Climate Change (Scotland) 
Act 2009 are excluded (Clauses 39(4) – 39(8)). We believe it may be possible to task the 
UK Climate Change Committee (CCC) and the ESS to agree ways of working to ensure 
there is no unnecessary cross over and/or duplication, with CCC reports feeding into the 
ESS reporting functions to ensure all relevant environmental issues are included and if 
necessary the enforcement function of the ESS can be used. 

 

 

                                                                                                                                                   
biological diversity and its components, including genetically modified organisms, and the interaction among 
these elements 


